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DEPARTMENT  OF  EDUCATION 


Office  of  Elementary  and  Secondary 
Education 

34  CFR  Part  223 

Special  Impact  Aid  Provisions  for 
Local  Educational  Agencies  That  Claim 
Entitlements  Based  on  the  Number  of 
Children  Residing  on  Indian  Lands 

AGENCY:  Department  of  Education. 

ACTION:  Final  regulations  with  invitation 
to  comment. 

SUMMARY:  The  Secretary  issues  final 
regulations  to  implement  the 
amendments,  made  by  the  Education 
Amendments  of  1978,  Pub.  L.  95-561,  to 
Title  I  (Financial  assistance  for  local 
educational  agencies  in  areas  affected 
by  Federal  activity)  of  the  Act  of 
September  30, 1950,  Pub.  L.  81-874,  that 
apply  to  local  educational  agencies 
(LEAs)  claiming  entitlements  based  on 
the  number  of  children  residing  on 
Indian  lands.  The  regulations  clarify  the 
requirements  which  these  LEAs  must 
meet  to  receive  their  entitlements: 
contain  minimum  standards  for 
formulating  policies  and  procedures  to 
ensure  the  participation  of  Indian 
parents  and  tribes  in  the  education 
process;  describe  the  process  that  a 
tribe  or  its  designee  must  follow  to  file  a 
complaint  regarding  these  policies  and 
procedures;  and  establish  hearing 
procedures  to  resolve  complaints. 

dates:  All  comments  on  these  final 
regulations  must  be  received  on  or 
before  March  23, 1981. 

effective  date:  These  final  regulations 
are  expected  to  take  effect  45  days  after 
they  are  transmitted  to  Congress. 
Regulations  are  transmitted  to  Congress 
several  days  before  they  are  published 
in  the  Federal  Register.  The  effective 
date  is  changed  by  statute  if  Congress 
takes  certain  adjournments.  If  you  wish 
to  know  the  effective  date  of  these  final 
regulations,  call  or  write  the  Department 
of  Education  contact  person. 

ADDRESSES:  Comments  should  be 
addressed  to  Ms.  Edna  K.  Cave,  Division 
of  Impact  Aid,  Office  of  Elementary  and 
Secondary  Education,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
S.W.,  Room  2109,  Washington,  D.C. 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Edna  K.  Cave.  Telephone:  (202)  245- 
1975. 

SUPPLEMENTARY  INFORMATION: 


A.  Background 

The  Education  Amendments  of  1978 
(Pub.  L.  95-561)  enacted  several 
amendments  to  Title  I  (Financial 
assistance  for  local  educational 
agencies  in  areas  affected  by  Federal 
activity)  of  the  Act  of  September  30, 

1950  (Pub.  L.  81-874)  (hereinafter  “the 
Act”)  that  significantly  altered  the 
provisions  applying  to  local  educational 
agencies  (LEAs)  that  claim  entitlements 
based  on  the  number  of  children 
residing  on  Indian  lands.  In  particular, 
the  amendments  made  two  major 
changes.  First,  they  established  a  new 
weighting  factor  for  computing  the 
entitlements  for  these  LEAs.  Second, 
they  enumerated  the  policies  and 
procedures  that  each  LEA  receiving  a 
entitlement  must  establish  to  ensure  the 
increased  participation  of  Indian 
parents  and  tribes  in  the  Education 
process.  The  amendments  also 
established  complaint  and  hearing 
procedures  to  guarantee  the 
meaningfulness  of  Indian  input. 

On  June  29, 1979,  the  Commissioner  of 
Education  issued  proposed  regulations 
implementing  these  amendments  as  part 
of  a  notice  of  proposed  rulemaking  (44 
FR  38184,  38222)  (Subpart  I— 
Entitlements  for  Children  Residing  on 
Indian  Lands).  When  these  proposed 
regulations  were  published,  however, 
the  Commissioner  was  operating  under 
a  directive  from  the  Secretary  of  Health, 
Education,  and  Welfare  to  simplify 
program  regulations  by  incorporating  by 
reference  other  applicable  regulations 
and  eliminating  provisions  that  merely 
repeated  or  paraphrased  the  authorizing 
statute.  As  a  result,  the  regulations  in 
Subpart  I  concerning  “Entitlements  for 
Children  Residing  on  Indian  Lands" 
were  so  succinct  that  they  failed  to 
implement  several  statutory  provisions 
and  to  provide  necessary  clarification 
on  others. 

Following  the  notice  of  proposed 
rulemaking,  interested  persons  were 
given  sixty  days  in  which  to  submit 
comments,  either  in  writing  or  in  person 
at  one  of  thirteen  public  hearings  held 
throughout  the  nation.  Frequently,  these 
comments  criticized  the  regulations  in 
Subpart  I  because  they  were  too  brief, 
not  self-contained,  and  insufficient  to 
provide  guidance  on  implementing  the 
new  legislation.  In  response  to  these 
comments,  the  Secretary  is  issuing  final 
regulations  that  include  more  detail  than 
the  June  29, 1979  proposed  regulations. 

B.  Summary  of  Changes  From  the  June 
29, 1979  Proposed  Regulations 

In  the  June  29, 1979  proposed 
regulations,  the  provisions  concerning 
LEAs  that  claimed  entitlements  for 


children  residing  on  Indian  lands  were 
contained  in  Subpart  I  of  45  CFR  Part 
115  (now  34  CFR  Part  222)  (Assistance 
for  local  educational  agencies  in  areas 
affected  by  Federal  activities  and 
arrangements  for  education  of  children 
where  local  educational  agencies  cannot 
provide  suitable  free  public  education). 
Because  of  the  need  to  provide 
immediate  guidance  to  these  LEAs,  final 
regulations  governing  entitlements 
based  on  the  number  of  children 
residing  on  Indian  lands  are  being 
issued  separately  as  34  CFR  Part  223. 

As  Part  223,  these  final  regulations 
implement  all  the  relevant  statutory 
provisions  that  were  added  by  the 
Education  Amendments  of  1978  (Pub.  L. 
95-5ei).  In  particular,  these  regulations 
explain  the  requirements  which  LEAs 
claiming  entitlements  based  on  the 
number  of  children  residing  on  Indian 
lands  must  meet  to  receive  their 
entitlements;  contain  minimum 
standards  for  formulating  policies  and 
procedures  to  ensure  the  participation  of 
Indian  parents  and  tribes  in  the 
education  process;  describe  the  process 
a  tribe  or  its  designee  must  follow  to  file 
a  complaint  regarding  these  policies  and 
procedures;  and  establish  hearing 
procedures  to  resolve  complaints. 

The  following  discussion  briefly 
explains  some  of  the  major  provisions  in 
Part  223  and  summarizes  the  most 
significant  changes  that  have  been  made 
since  publication  of  the  June  29, 1979 
proposed  regulations; 

Entitlement  based  on  the  number  of 
children  residing  on  Indian  lands 
(§  223.5). 

The  regulations  in  Part  223  apply  to 
LEAs  that  claim  entitlements  under 
Section  3(d)(2)(D)  of  the  Act.  Essentially, 
an  LEA  must  meet  three  requirements  to 
receive  an  entitlement.  First,  the  LEA 
must  serve  children  who  reside  on 
Indian  lands.  Second,  the  LEA  must 
meet  the  general  eligibility  requirements 
in  Section  3(c)  of  the  Act.  Section  3(c) 
provides  that,  before  an  LEA  may 
receive  any  payments  under  the  Act,  it 
must  serve  a  minimum  number  of 
federally  affected  children,  including 
children  residing  on  Indian  lands. 
Finally,  the  LEA  must  establish  the 
policies  and  procedures  described  in 
§  223.10. 

If  an  LEA  meets  these  requirements,  it 
is  eligible  to  receive  an  entitlement 
based  on  the  number  of  children  it 
serves  who  reside  on  Indian  lands. 
Specifically,  this  entitlement  is 
computed  by  counting  the  number  of 
children  residing  on  Indian  lands  in 
average  daily  attendance  at  the  LEA. 
The  number  of  children  is  multiplied  by 
the  local  contribution  rate  and  then 
multiplied  by  125  percent. 
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Unless  the  LEA  requests  a  waiver  of 
the  deadline  for  establishing  its  policies 
and  procedures  under  §  223.8,  and  the 
Secretary  grants  the  LEA’s  request,  an 
LEA  that  does  not  meet  the  above 
requirements  may  not  receive  either  its 
entitlement  under  §  223.5  or  its 
preliminary  payment  as  defined  in 
§  223.4.  Moreover,  as  the  definition  of 
entitlement  in  §  223.4  indicates,  the  LEA 
is  also  precluded  from  receiving  that 
portion  of  its  regular  Impact  Aid 
payment  based  on  the  number  of 
children  residing  on  Indian  lands. 

For  the  purpose  of  computing  the 
entitlement,  therefore,  an  LEA  counts  all 
children,  including  non-Indian  children, 
who  reside  on  Indian  lands.  Once  the 
LEA  is  eligible  to  receive  an  entitlement, 
however,  the  remaining  provisions  in 
these  regulations  address  the  rights  of 
parents  of  Indian  children  and  Indian 
tribes  having  children  in  the  LEA’s 
schools,  as  well  as  the  responsibilities  of 
LEAs  regarding  the  participation  of 
Indians  in  the  education  process. 

Waiver  of  deadline  for  establishing 
policies  and  procedures  (§  223.8). 

Section  5(b)(3)(A)  of  the  Act  provides 
that  the  entitlement  described  in  §  223.5 
of  these  regulations  may  be  paid  only  to 
LEAs  that  have  established  the  policies 
and  procedures  described  in  §  223.10 
within  certain  deadlines.  These 
deadlines  are  contained  in  §  223.7. 
However,  Section  5(b)(3)(A)  also 
authorizes  the  Secretary  to  waive  these 
deadlines  for  good  cause  shown.  Section 
223.8  of  these  final  regulations 
implements  this  statutory  provision. 

If  an  LEA  cannot  meet  its  deadline  in 
§  223.7  for  establishing  policies  and 
procedures,  the  LEA  may  request  the 
Secretary  to  waive  that  deadline. 
According  to  §  223.8(a)(2),  the  LEA’s 
request  must  be  in  writing,  provide  a  full 
justification  of  the  need  for  a  waiver, 
indicate  when  policies  and  procedures 
can  be  established,  and  include  any 
supporting  information  the  Secretary 
may  require. 

If  the  LEA  shows  good  cause,  the 
Secretary  may  waive  the  deadline. 
Section  223.8(b)(2)  contains  several 
factors  for  the  Secretary  to  consider  in 
determining  good  cause:  the  progress  of 
the  LEA  in  establishing  its  policies  and 
procedures;  administrative  obstacles 
faced  by  the  LEA  in  establishing  its 
policies  and  procedures;  and 
exceptional  or  unforseen  circumstances. 

Although  the  Secretary  may  find  that 
good  cause  exists  to  grant  a  waiver,  the 
justification  supporting  the  request  may 
not  warrant  payment  of  the  full 
entitlement.  Therefore,  §  223.8(c)  gives 
the  Secretary  the  discretion  to  vary  the 
method  for  paying  the  LEA’s  entitlement 
according  to  the  circumstances 


underlying  the  waiver  request.  For 
example,  an  LEA  that  did  not  establish 
policies  and  procedures  by  the  end  of 
the  1979-80  school  year  as  required  by 
§  223.7(a)  may  request  a  waiver  under 
this  section.  However,  the  Secretary 
may  decide,  based  on  the  justification  in 
the  request,  that  the  LEA  should  only 
receive  prospective  payments  of  the 
entitlement  from  the  year  in  which  the 
LEA  establishes  policies  and 
procedures,  rather  than  retroactive 
payments  covering  the  years  in  which 
the  LEA  was  out  of  compliance.  On  the 
other  hand,  a  newly  established  LEA 
may  be  unable  to  meet  its  deadline  in 
§  223.7(b).  If  the  underlying 
circumstances  so  warrant,  the  Secretary 
may  waive  the  deadline  but 
nevertheless  pay  the  LEA  its  full 
entitlement  at  that  time. 

Policies  and  procedures  (§§  223.10- 
223.13). 

Section  5(b)(3)(B)  of  the  Act  states  the 
objectives  that  an  LEA’s  policies  and 
procedures  must  address  to  ensure  the 
participation  of  parents  of  Indian 
children  and  Indian  tribes  in  the 
education  process.  Section  223.10  of 
these  final  regulations  implements  this 
statutory  requirement,  although  the 
regulations  paraphrase  the  statutory 
language  to  give  more  guidance  to  LEAs 
concerning  what  the  policies  and 
procedures  must  include.  In  keeping 
with  the  legislative  history,  §  223.10(a) 
requires  the  policies  and  procedures  to 
ensure  that  the  LEA  gives  tribal  officials 
and  parents  of  Indian  children  the 
opportunity  to  comment  on  the 
participation  of  Indian  children  on  an 
equal  basis  in  the  school  program  with 
all  other  children  educated  by  the  LEA. 

Similarly,  §  223.10(b)  requires  the  LEA 
to  disseminate  certain  documents  to 
tribal  officials  and  parents  of  Indian 
children.  This  section  clarifies  the 
documents  that  must  be  disseminated, 
limiting  them  to  those  dealing  with 
educational  programs  assisted  with 
funds  provided  under  the  Act.  The 
regulations  impose  this  limitation 
because,  as  §  223.6  of  these  regulations 
indicates,  an  LEA  that  receives  an 
entitlement  under  §  223.5  is  not  required 
to  spend  that  entitiement  exclusively  for 
Indian  children  or  for  special  programs 
for  Indian  children.  Rather,  the 
entitlement  becomes  part  of  the  LEA's 
general  fund.  Thus,  tribal  officials  and 
parents  of  Indian  children  should 
receive  information  on  those 
educational  programs  assisted  from  the 
LEA’s  general  fund  of  which  the  Pub.  L. 
81-874  entitlement  is  a  part. 

Section  223.11  contains  minimum 
standards  with  which  an  LEA’s  policies 
and  procedures  must  comply.  These 
standards,  which  coincide  with  the 


objectives  of  the  policies  and 
procedures,  are  designed  to  give 
guidance  to  LEAs  in  establishing  their 
policies  and  procedures  without 
prescribing  how  the  LEA  must  achieve 
the  objectives.  Discretion  is  needed 
because  particular  local  circumstances 
will  dictate  different  policies  and 
procedures.  For  example,  factors  such  as 
the  extent  to  which  there  has  been 
cooperation  and  dialogue  between  the 
LEA  and  Indian  representatives  in  the 
past,  the  current  practices  of  the  LEA  to 
ensure  that  Indian  children  are  afforded 
equal  educational  opportunity,  and  the 
size,  location,  and  geographical 
characteristics  of  the  Indian  community 
in  relation  to  the  LEA  should  be 
considered  by  an  LEA  in  formulating  its 
policies  and  procedures. 

These  minimum  standards  also  allow 
flexibility  for  LEAs  to  adopt  creative 
procedures.  For  example,  LEAs  may 
indicate  in  their  policies  and  procedures 
that  they  wili  hold  meetings  of  the 
school  board  or  PTA  on  tribal  lands; 
that  they  will  schedule  meetings 
between  tribal  officials  and  school 
board  members;  or  that  they  will  plan 
special  meetings  for  Indians  to  voice 
their  concerns.  This  flexibility  permits 
an  LEA’s  policies  and  procedures  to 
reflect  a  spirit  of  cooperation  rather  than 
mere  strict  adherence  to  the  minimum 
statutory  requirements. 

Section  223.12  of  these  final 
regulations  requires  an  LEA  that  has 
established  policies  and  procedures 
under  §  223.7  to  review  them  annually  to 
ensure  that  they  meet  the  minimum 
standards  in  §  223.11  and  continue  to 
provide  for  an  adequate  level  of  Indian 
participation.  If  the  LEA  determines  that 
its  policies  and  procedures  do  not  meet 
these  requirements,  it  must  amend  them. 

Likewise,  §  223.13  provides  for 
periodic  review  by  the  Secretary  of  an 
LEA's  policies  and  procedures.  This 
review  will  ensure  that  the  LEA  has 
amended  its  policies  and  procedures  to 
meet  the  minimum  standards  in  §  223.11. 
If  the  Secretary  finds  that  the  LEA’s 
policies  and  procedures  do  not  meet 
these  minimum  standards,  the  LEA  must 
correct  its  policies  and  procedures 
within  sixty  days  or  the  Secretary  will 
withhold  the  LEA’s  entitlement 
according  to  §  223.42(b). 

Compliant  procedures  (§§  223.30- 
223.26). 

Section  5(b)(3)(C)(i)  of  the  Act  permits 
any  tribe,  or  its  designee,  that  has 
students  attending  an  LEA  to  file  a 
written  complaint  with  the  Secretary 
regarding  the  policies  and  procedures 
that  LEA  has  established.  Sections 
223.20-223.26  of  these  final  regulations 
implement  this  provision.  However,  as 
the  regulations  indicate,  the  Assistant 
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Secretary  for  Elementary  and  Secondary 
Education  has,  under  the  general 
delegation  of  authority  for  Impact  Aid 
programs  from  the  Secretary  to  the 
Assistant  Secretary,  assumed 
responsibility  for  receiving  and 
resolving  complaints. 

Section  223.20(a)  of  these  final 
regulations  defines  the  scope  of  a 
complaint.  Under  this  section,  a  tribe 
may  complain  about  an  LEA’s  failure  to 
establish  adequate  policies  and 
procedures,  to  adhere  to  its  policies  and 
procedures,  or  to  take  into  consideration 
meaningful  Indian  imput  in  designing  its 
education  program.  Resolution  of  the 
issues  in  a  complaint,  therefore, 
necessarily  requires  the  Assistant 
Secretary  to  make  qualitative 
judgments,  including  whether  the  LEA 
has  taken  particular  local  circumstances 
such  as  those  listed  above  into 
consideration  in  developing  its  policies 
and  procedures.  Because  these  final 
regulations  cannot  establish  minimum 
standards  that  reflect  the  variety  of 
particular  local  circumstances  that  exist, 
it  is  possible  that  an  LEA’s  policies  and 
procedures  may  meet  the  minimum 
sta'ldards  in  §  223.11  yet  be  inadequate 
to  provide  the  requisite  level  of 
participation  by  Indian  tribes  and 
parents  of  Indian  children  in  the 
education  process. 

Section  223.21(a)  specifies  that  any 
tribe,  or  its  designee,  that  has  students 
attending  an  LEA's  schools  may  file  a 
complaint.  Indian  tribe,  as  defined  in 
§  223.4,  includes  only  those  groups  of 
Indians  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians. 

As  indicated  in  §  223.21(b),  parents  of 
Indian  children  are  not  eligible  to  file  a 
complaint.  Rather,  they  must  submit 
their  grievances  to  the  tribe  or  its 
designee.  However,  neither  the  tribe  nor 
its  designee  is  obligated  to  file  these 
grievances  in  a  complaint.  Moreover, 
according  to  §  223.21(c),  a  complaint 
need  not  reflect  the  views  of  a  majority 
of  the  parents  of  Indian  children 
attending  the  LEA’s  schools. 

Section  5(b)(3)(C)(ii)  of  the  Act 
imposes  strict  time  constraints  on  the 
complaint  resolution  process  once  a 
complaint  is  received  by  the  Assistant 
Secretary.  Thus,  before  a  complaint  may 
be  considered  to  have  been  received, 

§  223.24  requires  that  the  complaint 
satisfy  the  requirements  in  §§  223.20- 
223.21  and  §  223.23  and  be  signed  by  a 
tribal  official  or  the  tribe’s  authorized 
designee.  If  a  complaint  does  not  meet 
these  requirements,  §  223.25  authorizes 
the  Assistant  Secretary  to  notify  the 
tribe  that  its  complaint  has  been 
dismissed  for  purposes  of  invoking  the 


hearing  procedures  in  §  §  223.30-223.41. 
Notice  that  a  complaint  has  been 
dismissed,  however,  does  not  preclude 
other  efforts  to  investigate  or  resolve  the 
issues  raised  in  the  complaint,  including 
the  filing  of  an  amended  complaint. 

Hearing  procedures  (§§  223.30- 
223.41). 

Sections  223.30-223.41  of  the  final 
regulations  contain  the  hearing 
procedures  that  follow  receipt  of  a 
complaint.  In  addition  to  implementing 
all  of  the  procedures  required  by  Section 
5(b)(3)(C)(ii)— (vii)  of  the  Act,  the 
regulations  contain  several  other 
provisions  that  are  helpful  in  resolving 
the  complaint.  Section  223.34,  for 
example,  requires  an  LEA  to  file  a  reply 
to  the  charges  in  a  complaint.  Similarly, 

§  223.37  affords  each  party,  following 
the  hearing,  the  opportunity  to  submit  to 
the  hearing  examiner  additional 
evidence  that  is  relevant  to  the  issues 
raised  at  the  hearing.  Finally,  §  223.39 
gives  each  party  the  opportunity  to 
comment  to  the  Assistant  Secretary  on 
the  hearing  examiner’s  findings  and 
recommendations.  These  provisions 
have  been  added  to  the  statutory 
procedures  outlined  in  the  Act  in  order 
to  provide  all  parties  the  maximum 
opportunities  to  present  evidence  in 
their  favor  within  the  tight  time 
constraints  imposed  by  the  Act  for 
complaint  resolution. 

Invitation  To  Comment 

As  previously  indicated,  the 
Department  received  public  comments 
on  the  proposed  regulations  which  it  has 
considered  in  preparing  the  final 
regulations.  A  discussion  of  these  public 
comments  and  the  Department’s 
responses  to  them  is  contained  in  the 
appendix  to  the  final  regulations. 
Because  these  final  regulations  are 
different  from  the  proposed  regulations, 
however,  interested  persons  are  also 
invited  to  submit  comments  and 
recommendations  on  these  final 
regulations.  Written  comments  and 
recommendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
preamble.  All  comments  received  on  or 
before  March  23, 1C^1,  will  be 
considered  in  the  ’■evision  of  these  final 
regulations. 

All  comments  submitted  in  response 
to  these  final  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
2109,  400  Maryland  Avenue  SW., 
Washington,  D.C.,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 


Regulatory  Flexibility  Act  Analysis 

The  Regulatory  Flexibility  Act  (Pub.  L. 
96-354,  enacted  Sept.  19, 1980)  requires 
each  Federal  agency  to  prepare  an 
initial  regulatory  flexibility  analysis  and 
a  final  regulatory  flexibility  analysis  for 
each  regulation  that — 

(1)  Is  published  as  a  notice  of 
proposed  rulemaking  after  January  1, 
1981;  and 

(2)  Has  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
(small  businesses,  small  organizations, 
or  small  governmental  jurisdictions). 

Because  the  Department  has  not  yet 
established  its  own  definitions  of  “small 
organization”  and  “small  governmental 
jurisdiction,”  as  contemplated  by  the 
Act,  it  is  not  possible  to  prepare  a  full 
initial  regulatory  flexibility  analysis  at 
this  time.  It  is  impracticable,  however,  to 
delay  publication  of  these  regulations 
while  the  necessary  definitions  are 
being  developed.  Therefore,  in  these 
circumstances,  the  Regulatory 
Flexibility  Act  permits  a  waiver  or  delay 
of  the  initial  regulatory  flexibility 
analysis.  If  it  is  determined  that  these 
regulations  are  subject  to  that  Act,  the 
Secretary  will  prepare  the  necessary 
analyses  at  a  later  date. 

As  an  interim  measure,  this  document, 
to  the  maximum  extent  possible, 
includes  information  of  the  kind 
contemplated  by  the  Regulatory 
Flexibility  Act,  including  the  reasons  for 
the  regulations,  the  objectives  and  legal 
basis  for  the  regulations,  and  any 
significant  issues  and  alternatives  for 
consideration  by  the  public.  To  assist 
the  Department  in  determining  whether 
the  Regulatory  Flexibility  Act  applies  to 
these  regulations,  and  in  complying  with 
the  Act’ 8  requirements,  public  comment 
is  especially  invited  on  the  following 
matters: 

(1)  The  number  and  kind  of  small 
entities  (small  businesses,  small 
organizations,  or  small  governmental 
jurisdictions)  affected  by  the 
regulations. 

(2)  The  reporting,  recordkeeping,  and 
compliance  burdens  imposed  by  the 
regulations  on  small  entities. 

(3)  The  type  of  professional  skills 
necessary  for  preparation  of  any  reports 
or  records  required  by  the  regulations. 

(4)  Any  Federal  rules  that  may' 
duplicate,  overlap,  or  conflict  with  the 
regulations. 

(5)  Any  significant  alternatives  that 
would  accomplish  the  purposes  of  the 
applicable  statute  but  would  minimize 
any  significant  economic  impact  of  the 
regulations  on  small  entities.  The 
Secretary  is  particularly  interested  in 
suggestions  on  alternatives  such  as  the 
following: 
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•  The  establishment  of  differing 
reporting  or  compliance  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities. 

•  The  clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  for  small  entities. 

•  The  use  of  performance  rather  than 
design  standards. 

•  An  exemption  for  small  entities 
from  coverage  of  part  or  all  of  the 
regulations. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  final  regulations. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.041,  School  Assistance  for  Federally 
Affected  Areas — Maintenance  and 
Operation) 

Dated:  January  15, 1981. 

Shirley  M.  Hufstedler, 

Secretary  of  Education. 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  adding  a 
new  Part  223  to  read  as  follows: 

PART  223— SPECIAL  IMPACT  AID 
PROVISIONS  FOR  LOCAL 
EDUCATIONAL  AGENCIES  THAT 
CLAIM  ENTITLEMENTS  BASED  ON 
THE  NUMBER  OF  CHILDREN 
RESIDING  ON  INDIAN  LANDS 

Subpart  A— General 

Sec. 

223.1  Purpose: 

223.2  Applicability  of  regulations  in  this 
part. 

223.3  Applicability  of  other  statutes  and 
regulations. 

223.4  Definitions. 

223.5  Entitlement  based  on  the  number  of 
childem  residing  on  Indian  lands. 

223.6  Use  of  entitlement. 

223.7  Requirements  to  receive  entitlement. 

223.8  Waiver  of  deadline  for  establishing 
policies  and  procedures. 

223.9  [Reserved] 

Subpart  B— Policies  and  Procedures 

223.10  Required  policies  and  procedures. 

223.11  Minimum  standards  for  establishing 
policies  and  procedures. 

223.12  Review  by  LEAs  of  policies  and  - 
procedures. 

223.13  Review  by  the  Secretary  of  policies 
and  procedures. 

223.14-223.19  [Reserved] 

Subpart  C— Complaint  Procedures 

223.20  Contents  of  a  complaint. 

223.21  Who  may  file  a  complaint. 

223.22  Where  to  file  a  complaint. 

223.23  When  to  file  a  complaint. 

223.24  Receipt  of  a  complaint  by  the 
Assistant  Secretary. 

223.25  Dismissal  of  a  complaint. 

223.26  Consolidation  of  complaints. 
223.27-223.29  [Reserved] 


Subpart  D— Hearing  Procedures 

Sec. 

223.30  Applicability  of  hearing  procedures 
in  this  subpart. 

223.31  Applicability  of  other  laws. 

223.32  Parties  to  a  hearing. 

223.33  Notice. 

223.34  LEA’s  reply  to  the  complaint. 

223.35  General  procedural  rules. 

223.36  Conduct  of  the  hearing. 

223.37  Opportunity  to  submit  additional 
evidence. 

223.38  The  hearing  examiner's  findings  and 
recommendations. 

223.39  Opportunity  to  comment  on  the 
hearing  examiner's  findings  and 
recommendations. 

223.40  The  Assistant  Secretary’s  final 
determination. 

223.41  Judicial  review  of  the  .Assistant 
Secretary's  final  determination. 

223.42  Effects  of  noncompliance  with  the 
Assistant  Secretary’s  final 
determination. 

Authority:  Sec.  5(b)(3)  of  Title  I  of  the  Act 
of  September  30, 1950,  Pub.  L,  81-874,  as 
amended  by  the  Education  Amendments  of 
1978,  Pub.  L.  95-561  (20  U.S.C.  240(b)(3)), 
unless  otherwise  noted. 

Subpart  A — General 
§  223.1  Purpose. 

The  purpose  of  this  part  is  to — 

(a)  Clarify  the  requirements  which 
local  educational  agencies  (LEAs)  must 
meet  to  receive  an  entitlement  under 
Section  3(d)(2)(D)  of  the  Act  and  §  223.5 
of  these  regulations; 

(b)  Establish  minimum  standards  for 
formulating  policies  and  procedures  to 
ensure  the  participation  of  Indian 
parents  and  tribes  in  the  education 
process; 

(c)  Describe  the  process  that  a  tribe  or 
its  designee  shall  follow  to  file  a 
complaint  regarding  those  policies  and 
procedures;  and 

(d)  Establish  hearing  procedures  to 
resolve  complaints. 

(20  U.S.C.  240(b)(3)) 

§  223.2  Applicability  of  regulations  in  this 
part 

(a)  The  regulations  in  this  part  apply 
to  LEAs  that  claim  entitlements  under 
§  223.5. 

(b) (1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  these  regulations 
are  designed  to  ensure  participation  in 
the  LEA’s  education  program  by  Indian 
tribes  and  parents  of  Indian  children 
residing  on  Indian  lands. 

(2)  For  purposes  of  computing  the 
entitlement  only,  the  LEA  shall  count  all 
children,  including  any  non-Indian 
children,  residing  on  Indian  lands. 

(20  U.S.C.  238(d)(2)(D);  20  U.S.C.  240(b)(3)) 

§  223.3  Applicability  of  other  statutes  and 
regulations. 

In  addition  to  the  regulations  in  this 
part,  the  following  statutes  and 


regulations  apply  to  LEAs  that  claim 
entitlements  under  §  223.5: 

(a)  Title  I  (Financial  assistance  for 
LEAs  in  areas  affected  by  Federal 
activity)  of  the  Act  of  September  30, 

1950,  Pub.  L  81-874,  as  amended  in  20 
U.S.C.  236  et  seq.  particularly  240(b)(3). 

(b)  The  Impact  Aid  regulations  in  34  | 

CFR  Part  22 2  pertaining  to  LEAs  in  areas 
affected  by  Federal  activity. 

(c)  The  General  Education  Provisions  | 
Act  (GEPA)  in  20  U.S.C.  1221  et  seq. 

(20  U.S.C.  240(b)(3);  20  U.S.C.  1221  et  seq.;  34 
CFR  Part  222)  • 

§  223.4  Definitions. 

For  purposes  of  this  part,  the 
following  definitions  apply: 

“Act”  means  Title  I  (Financial 
assistance  for  LEAs  in  areas  affected  by 
Federal  activity)  of  the  Act  of  September 
30, 1950,  Pub.  L  81-874,  as  amended. 
Significant  amendments  pertinent  to  this 
part  were  made  by  the  Education 
Amendments  of  1978,  Pub.  L.  95-561. 

“Assistant  Secretary”  means  the 
Assistant  Secretary  for  Elementary  and 
Secondary  Education  or  the  Assistant 
Secretary's  designee. 

“Child"  means  any  child  who  is 
within  the  age  limits  for  which  the 
applicable  State  provides  free  public 
education. 

“Department”  means  the  U.S. 
Department  of  Education. 

“Entitlement”  means,  for  purposes  of 
this  part,  the  amount  of  funds  (or 
whatever  portion  of  those  funds  that  is 
provided  by  an  appropriation) 
determined  by  the  number  of  children 
residing  on  Indian  lands  in  average 
daily  attendance  at  the  LEA  multiplied 
by  the  local  contribution  rate  multiplied 
by  125  percent. 

"Indian  children"  means  children 
residing  on  Indian  lands  who  are 
recognized  by  an  Indian  tribe  as  being 
affiliated  with  that  tribe. 

“Indian  lands”  means — 

(a)  Real  property  held  in  trust  by  the 
United  States  for  individual  Indians  or 
Indian  tribes;  and 

(b)  Real  property  held  by  individual 
Indians  or  Indian  tribes  that  is  subject  to 
restrictions  on  alienation  imposed  by 
the  United  States. 

“Indian  tribe”  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community,  including  any  Alaska 
Native  village  or  regional  or  village 
corporation  as  defined  in  or  established 
under  the  Alaska  Native  Claims 
Settlement  Act  (85  Stat.  688),  which  is 
recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians. 

“Local  Educational  Agency  (LEA)" 
means  a  board  of  education  or  other 
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legally  constituted  local  authority 
having  administrative  control  and 
direction  of  free  public  education  in  a 
county,  township,  independent,  or  other 
school  district  located  within  a  State. 
This  term  includes  any  State  agency 
which  directly  operates  and  maintains 
facilities  for  providing  free  public 
education. 

“Parent"  includes  a  legal  guardian  or 
other  person  standing  in  loco  parentis. 

"Preliminary  payment”  means  a 
payment  equal  to  75  percent  (or  the 
percentage  permitted  by  an 
appropriation)  of  the  total  impact  aid 
payment  received  by  the  LEA  for  the 
preceding  year. 

“Secretary”  means  the  Secretary  of 
the  U.S.  Department  of  Education. 

(20  U.S.C.  240(b)(3);  20  U.S.C.  244) 

§  223.5  Entitlement  based  on  the  number 
of  children  residing  on  Indian  lands. 

(a)  To  be  eligible  for  an  entitlement 
under  thi3  part,  an  LEA  that  serves 
children  who  reside  on  Indian  lands 
shall  meet — 

(1)  The  eligibility  requirements  in 
Section  3(c)  of  the  Act;  and 

(2)  The  requirements  in  §  223.7. 

(b)  If  an  LEA  meets  the  requirements 
in  paragraph  (a)  of  this  section,  the 
Secretary  pays  the  LEA  the  entitlement 
defined  in  §  223.4. 

(c)  Except  as  provided  in  §  223.8,  if  an 
LEA  that  serves  children  who  reside  on 
Indian  lands  does  not  meet  the 
requirements  in  paragraph  (a)  of  this 
section,  the  Secretary  may  not  pay 
either — 

(1)  The  entitlement  defined  in  §  223.4; 
or 

(2)  The  preliminary  payment  defined 
in  §  223.4. 

(20  U.S.C.  238(d)(2)(D);  20  U.S.C.  240(b)(3)(A)) 

§  223.6  Use  of  entitlement. 

An  LEA  that  receives  the  entitlement 
referred  to  in  §  223.5  is  not  required  to 
spend  that  entitlement  exclusively  for 
Indian  children  or  for  special  programs 
for  Indian  children. 

(20  U.S.C.  240(b)(3);  H.  Rept.  15,  95th  Cong., 
2d  Sess.  114  (1978)) 

§  223.7  Requirements  to  receive 
entitlement 

To  receive  the  entitlement  referred  to 
in  §  223.5— 

(a)  An  LEA  formed  before  November 
1, 1978  shall  have  complied  with  the 
requirements  under  Section  5(b)(3)  of 
the  Act  for  establishing  policies  and 
procedures  by  the  end  of  the  1979-1980 
school  year;  or 

(b)  An  LEA  formed  after  November  1, 
1978  shall— 

(1)  Establish  the  policies  and 
procedures  described  in  §  §  223.10- 


223.11,  in  consultation  with  and  based 
on  information  from  tribal  officials  and 
parents  of  Indian  children,  within  one 
year  of  its  formation;  and 

(2)  Include  in  its  application  for 
payments  under  the  Act — 

(1)  An  assurance  that  the  LEA 
established  these  policies  and 
procedures  in  consultation  with  and 
based  on  information  from  tribal 
officials  and  parents  of  Indian  children; 
and 

(ii)  A  copy  of  the  policies  and 
procedures. 

(20  U.S.C.  240(b)(3)(A)) 

§  223.8  Waiver  of  deadline  for  establishing 
policies  and  procedures. 

(a) (1)  If  an  LEA  cannot  meet  its 
deadline  in  §  223.7  for  establishing 
policies  and  procedures,  the  LEA  may 
request  the  Secretary  to  waive  that 
deadline  and  set  a  new  one. 

(2)  The  LEA’S  request  for  a  waiver 
must — 

(1)  Be  in  writing; 

(ii)  Provide  a  full  justification  of  the 
need  for  a  waiver; 

(iii)  Indicate  when  policies  and 
procedures  can  be  established;  and 

(iv)  Include  any  supporting 
information  the  Secretary  may  require. 

(b) (1)  The  Secretary  may  waive  the 
deadline  in  §  223.7  for  establishing 
policies  and  procedures  and  set  a  new 
one  if  the  LEA  shows  good  cause. 

(2)  In  determining  whether  the  LEA 
has  shown  good  cause,  the  Secretary 
considers  the  following  factors: 

(i)  The  progress  of  the  LEA  in 
establishing  its  policies  and  procedures. 

(ii)  Administrative  obstacles  faced  by 
the  LEA  in  establishing  its  policies  and 
procedures. 

(iii)  Exceptional  or  unforeseen 
circumstances. 

(c)  If  the  Secretary  decides  to  grant 
the  LEA’s  request  for  a  waiver,  the 
Secretary  may  vary  the  method  for 
paying  the  LEA’s  entitlement  under 

i  223.5,  depending  on  the  circumstances 
underlying  the  waiver  request.  The 
methods  available  to  the  Secretary 
include  the  following: 

(1)  Pay  the  LEA  the  full  entitlement  for 
the  current  year  in  which  the  Secretary 
grants  the  waiver. 

(2)  Grant  the  waiver  but  pay  the  LEA 
the  full  entitlements  for  past  years 
retroactively  when  the  LEA  establishes 
it  policies  and  procedures. 

(3)  Grant  the  waiver  but  only  pay  the 
entitlement  prospectively  from  the  year 
in  which  the  LEA  establishes  policies 
and  procedures. 

(d)  If  the  Secretary  denies  the  LEA’s 
request  for  a  waiver,  the  Secretary  may 
not  pay  either — 


(1)  The  entitlement  referred  to  in 
§  223.5;  or 

(2)  The  preliminary  payment  defined 
in  §  223.4. 

(20  U.S.C.  240(b)(3)(A)) 

§  223.9  [Reserved] 

Subpart  B— Policies  and  Procedures 

§  223.10  Required  policies  and 
procedures. 

The  policies  and  procedures  required 
under  §223.7  must  ensure  that  an  LEA 
that  serves  children  residing  on  Indian 
lands — 

(a)  Gives  tribal  officials  and  parents 
of  Indian  children  the  opportunity  to 
comment  on  the  participation  of  Indian 
children  on  an  equal  basis  in  the  school 
program  with  all  other  children 
educated  by  the  LEA; 

(b)  Disseminates  to  tribal  officials  and 
parents  of  Indian  children — 

(1)  The  Pub.  L.  81-874  application; 

(2)  Any  evaluations  of  education 
programs  assisted  with  funds  provided 
under  the  Act;  and 

(3)  Any  program  plans  for  education 
programs  that  the  LEA  plans  to  initiate 
or  eliminate; 

(c)  Consults  actively  and  involves 
regularly  tribal  officials  and  parents  of 
Indian  children  in  the  planning  and 
development  of  education  programs 
assisted  with  funds  provided  under  the 
Act;  and 

(d)  Affords  tribal  officials  and  parents 
of  Indian  children  an  opportunity  to — 

(1)  Make  recommendations 
concerning — 

(1)  The  needs  of  their  children;  and 

(ii)  The  ways  by  which  they  can  assist 

their  children  in  realizing  the  benefits  to 
be  derived  from  the  education  programs 
assisted  with  funds  provided  under  the 
Act;  and 

(2)  Present  their  overall  views  on  the 
education  program  in  the  LEA, 
including — 

(i)  The  operation  of  the  LEA’s 
education  program;  and 

(ii)  The  degree  of  parental 
participation  allowed. 

(20  U.S.C.  240(b)(3)(B)) 

§  223.1 1  Minimum  standards  for 
establishing  policies  and  procedures. 

To  accomplish  the  objectives  in 
§  223.10,  an  LEA’s  policies  and 
procedures  must  include,  at  a 
minimum — 

(a)  Specific  procedures  for  how  the 
LEA  will— 

(1)  Give  tribal  officials  and  parents  of 
Indian  children  the  opportunity  to 
comment  on  the  participation  of  Indian 
children  on  an  equal  basis  in  the 
education  program; 
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(2)  Assess  the  extent  to  which  Indian 
children  do  participate  on  an  equal 
basis;  and 

(3)  Modify  its  education  program  to 
allow  Indian  children  to  participate  on 
an  equal  basis; 

(b)  Specific  procedures  for 
disseminating  the  information  required 
in  §  223.10(b).  This  dissemination 
must — 

(1)  Take  place  in  a  timely  manner;  and 

(2)  Ensure  that  tribal  officials  and 
parents  of  Indian  children  have  had 
adequate  time  and  opportunity  to 
present  their  views; 

(c)  A  description  of  how  the  LEA  will 
actively  consult  and  regularly  involve 
tribal  officials  and  parents  of  Indian 
children  in  the  planning  and 
development  of  education  programs 
assisted  with  funds  provided  under  the 
Act; 

(d)  A  description  of  the  LEA’s 
methods  to  afford  tribal  officials  and 
parents  of  Indian  children  the 
opportunity  to  make  recommendations 
and  to  present  their  views  as  provided 
in  §  223.10(d).  This  description  should 
include  specific  ways  the  LEA  will 
gather  information  concerning  Indian 
views,  including  the  frequency,  location, 
and  time  of  meetings;  and 

(e)  Specific  procedures  for — 

(1)  Assessing  the  meaningfulness  of 
Indian  input;  and 

(2)  Modifying  the  LEA’s  policies  and 
procedures,  if  necessary,  based  on  that 
input. 

(20  U.S.C.  240(b)(3)(B);  20  U.S.C.  1221e- 
3(a)(1);  H.  Rept.  15,  95th  Cong.,  2d  Sess.  114- 
115  (1978)) 

§  223.12  Review  by  LEAs  of  policies  and 
procedures. 

(a)  Each  LEA  that  has  established 
policies  and  procedures  under  §  223.7 
shall  review  those  policies  and 
procedures  annually  to  ensure  that 
they— 

(1)  Meet  the  minimum  standards  in 
§  223.11;  and 

(2)  Continue  to  provide  for  an 
adequate  level  of  Indian  participation. 

(b)  If  an  LEA  determines  that  its 
policies  and  procedures  do  not  meet  the 
requirements  in  paragraph  (a)  (1)— (2)  of 
this  section,  the  LEA  shall  amend  its 
policies  and  procedures  to  conform  with 
those  requirements. 

(c)  An  LEA  that  must  amend  its 
policies  and  procedures  under 
paragraph  (b)  of  this  section  shall  send  a 
copy  of  those  amended  policies  and 
procedures  to — 

(1)  The  Secretary;  and 

(2)  The  affected  tribe  or  tribes. 

(20  U.S.C.  1221e— 3(a)(1)) 


§  223.13  Review  by  the  Secretary  of 
policies  and  procedures. 

(a)  The  Secretary  periodically  reviews 
an  LEA’s  policies  and  procedures  to 
ensure  that  they  meet  the  minimum 
standards  in  §  223.11. 

(b)  If  the  Secretary  determines  that 
the  LEA’s  policies  and  procedures  do 
not  meet  the  minimum  standards  in 

§  223.11,  the  LEA  shall  make  the 
necessary  changes  within  60  days  after 
receiving  the  Secretary’s  determination. 

(c)  If  the  LEA  fails  to  correct  its 
policies  and  procedures  within  60  days, 
the  Secretary  withholds  the  LEA’s 
entitlement  according  to  §  223.42(b). 

(20  U.S.C.  1221e — 3(a)(1)) 

§§  223.14-223.19  [Reserved] 

Subpart  C — Complaint  Procedures 

§  223.20  Contents  of  a  complaint. 

For  purposes  of  this  part,  a  complaint 
is  a  signed  statement  that  includes — 

(a)  An  allegation  that  an  LEA  has 
failed  to — 

(1)  Establish  adequate  policies  and 
procedures  under  §  §  223.10-223.11  to 
ensure  the  participation  of  Indian 
parents  and  tribes  in  the  education 
process; 

(2)  Adhere  to  these  policies  and 
procedures;  or 

(3)  Take  into  consideration 
meaningful  Indian  input  in  designing  the 
education  program; 

(b)  Information  that  supports  the 
allegation; 

(c)  A  specific  request  for  relief;  and 

(d)  A  statement  describing  what  steps 
it  has  taken  under  §  223.23(b)  to  resolve 
with  the  LEA  the  matters  on  which  the 
complaint  is  based. 

(20  U.S.C.  240(b)(3)(C)(i);  20  U.S.C.  1221e- 
3(a)(1);  H.  Rept.  15, 95th  Cong.,  2d  Sess.  115 
(1978)) 

§  223.21  Who  may  file  a  complaint. 

(a) (1)  Any  tribe,  or  its  designee,  that 
has  students  attending  an  LEA’s  school 
may,  in  its  discretion  and  without  regard 
to  the  requirements  of  any  other 
provision  of  law,  file  a  written  complaint 
with  the  Assistant  Secretary  regarding 
any  action  of  the  LEA  pursuant  to,  or 
relevant  to,  the  matters  in  §  223.20(a). 

(2)  If  a  tribe  files  a  complaint  through 
a  designee,  the  tribe  shall  acknowledge 
in  writing  in  the  complaint  that  the 
designee  is  authorized  to  act  on  its 
behalf. 

(b) (1)  Parents  of  Indian  children  may 
not  file  a  complaint  directly  with  the 
Assistant  Secretary. 

(2)  These  parents  shall  submit  their 
grievances  to  the  tribe  or  its  designee, 
although  neither  the  tribe  nor  its 
designee  is  obligated  to  file  these 


grievances  in  a  complaint  with  the 
Assistant  Secretary. 

(c)  A  complaint  filed  under  paragraph 

(a)  of  this  section  need  not  reflect  the 
views  of  a  majority  of  the  parents  of 
Indian  children  attending  the  LEA’s 
schools. 

(20  U.S.C.  240(b)(3)(C)(i);  H.  Rept.  15,  95th 
Cong.,  2d  Sess.  115  (1978))  .  ' 

§  223.22  Where  to  file  a  complaint. 

To  file  a  complaint,  a  tribe  must — 

(a)  Designate  the  complaint  “SAFA 
Indian  Complaint”;  and 

(b)  Send  it  to  the  Assistant  Secretary 
for  Elementary  and  Secondary 
Education. 

(20  U.S.C.  240(b)(3)(C)(i)) 

§  223.23  When  to  file  a  complaint 

A  tribe  may  file  a  complaint  with  the 
Assistant  Secretary  only  if — 

(a)  The  LEA  has  complied  with  the 
requirements  in  §  223.7;  and 

(b)  The  tribe  has  taken  reasonable 
steps  to  resolve  with  the  LEA  the  issues 
on  which  the  complaint  is  based. 

(20  U.S.C.  240(b)(3)(C)(i);  20  U.S.C.  1221e- 
3(a)(1)) 

§  223.24  Receipt  of  a  complaint  by  the 
Assistant  Secretary. 

The  Assistant  Secretary  considers  a 
complaint  to  have  been  received  only 
after  the  Assistant  Secretary  determines 
that  the  complaint — 

(a)  Satisfies  the  requirements  in 
§§  223.20-223.21  and  §  223.23;  and 

(b)  Is  in  writing  and  signed  by  a  tribal 
official  or  the  tribe’s  authorized 
designee. 

(20  U.S.C.  240(b)(3)(C)(i)) 

§  223.25  Dismissal  of  a  complaint. 

(a)  If  the  Assistant  Secretary 
determines  that  a  complaint  fails  to 
meet  the  requirements  in  §  223.24,  the 
Assistant  Secretary  notifies  the  tribe  or 
its  designee  that  the  complaint  has  been 
dismissed  for  purposes  of  invoking  the 
hearing  procedures  in  §§  223.30-223.41. 

(b)  Each  notice  that  a  complaint  has 
been  dismissed  includes  the  reasons 
why  the  Assistant  Secretary  determined 
that  the  complaint  did  not  meet  the 
requirements  in  §  223.24. 

(c)  Notice  that  a  complaint  has  been 
dismissed  does  not  preclude  other 
efforts  to  investigate  or  resolve  the 
issues  raised  in  the  complaint,  including 
the  filing  of  an  amended  complaint. 

(20  U.S.C.  240(b)(3)(C)(i);  20  U.S.C.  1221e- 
3(a)(1)) 

§  223.26  Consolidation  of  complaints. 

The  Assistant  Secretary  may 
consolidate  complaints  involving  the 
same  tribe  or  LEA. 
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(20  U.S.C.  240(b}(3)(C)(viii)) 

§  §  223.27-223.29  [Reserved] 

Subpart  D— Hearing  Procedures 

§  223.30  Applicability  of  hearing 
procedures  in  this  subpart. 

The  hearing  procedures  in  this  subpart 
apply  only  to  proceedings  under  Section 
5(b)(3)(C)  of  the  Act. 

(20  U.S.C.  240(b)(3)(C) 

§  223.31  Applicability  of  other  laws. 

The  following  provisions  do  not  apply 
to  proceedings  under  this  subpart: 

(a)  Administrative  Procedure  Act. 

(b)  Federal  Rules  of  Civil  Procedure. 

(c)  Federal  Rules  of  Evidence. 

(20  U.S.C.  240(b)(3)(C);  20  U.S.C.  1221  e- 
3(a)(1)) 

§  223.32  Parties  to  a  hearing. 

The  parties  to  a  hearing  under  this 
subpart  are — 

(a)  The  complaining  tribe  or  tribes; 
and 

(b)  The  affected  LEA  or  LEAs. 

(20  U.S.C.  240(b)(3)(C) 

§  223.33  Notice. 

Within  10  working  days  after 
receiving  a  complaint,  the  Assistant 
Secretary — 

(a)  Appoints  a  hearing  examiner  to 
conduct  the  hearing: 

(b)  Selects  a  time  for  the  hearing  so 
that  the  hearing  occurs  no  more  than  30 
days  after  the  appointment  of  a  hearing 
examiner: 

(c)  Designates  a  place  for  the  hearing 
that  is,  to  the  extent  possible — 

(1)  Near  the  LEA:  or 

(2)  At  another  location  convenient  to 
the  tribe  and  the  LEA,  if  the  Assistant 
Secretary  determines  there  is  good 
cause  to  designate  another  location; 

(d)  Notifies  the  tribe  and  the  LEA  of 
the  time,  place,  and  nature  of  the 
hearing;  and 

(e)  Sends  copies  of  the  complaint  to 
the  LEA  and  the  tribe. 

(20  U.S.C.  240(b)(3)(C)(ii)) 

§  223.34  LEA’s  reply  to  the  complaint. 

Within  15  days  after  receiving  the 
notice  described  in  §  223.33,  the  LEA 
shall  file  with  the  Assistant  Secretary  its 
reply  to  the  charges  in  the  complaint. 

(20  U.S.C.  1221e-3(a)(l)) 

§  223.35  General  procedural  rules. 

(a)  Communications.  No  party  shall 
communicate  orally  or  in  writing  with 
the  hearing  examiner  or  the  Assistant 
Secretary  on  matters  under  review, 
except  minor  procedural  matters,  unless 
all  parties  to  the  complaint  are  given — 

(1)  Timely  and  adequate  notice  of  the 
communication;  and 
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(2)  Reasonable  opportunity  to 
respond. 

(b)  Submission  of  documents.  For 
each  document  that  a  party  submits,  the 
party  shall — 

(1)  File  one  copy  for  inclusion  in  the 
record  of  the  proceedings;  and 

(2)  Provide  a  copy  to  each  of  the  other 
parties  to  the  proceedings. 

(c)  Record.  A  record  of  the 
proceedings  will  be  established  and 
maintained  by  the  Assistant  Secretary. 

(20  U.S.C.  240(b)(3)(C);  20  U.S.C.  1221e- 
3(a)(1)) 

§  223.36  Conduct  of  the  hearing. 

(a)  Public  hearing.  The  hearing  must 
be  open  to  the  public. 

(b)  Representation  by  counsel.  Parties 
may  be  represented  by  counsel. 

(c)  Evidence.  (1)  Each  party  may 
submit  oral  and  written  testimony  that 
is  relevant  to  the  issues  in  the 
proceedings. 

(2)  A  party  may  object  to  evidence  it 
considers  to  be  irrelevant  or  unduly 
repetitious. 

(d)  Authority  and  responsibilities  of 
the  hearing  examiner.  (1)  The  hearing 
examiner  may  regulate  the  course  of  the 
proceedings  and  the  conduct  of  the 
parties  during  those  proceedings.  The 
hearing  examiner  takes  all  steps 
necessary  to  conduct  a  fair  and 
impartial  proceeding,  to  avoid  delay, 
and  to  maintain  order,  including  the 
following: 

(1)  The  hearing  examiner  may  clarify, 
simplify,  or  define  the  issues  or  consider 
other  matters  that  may  aid  in  the 
disposition  of  the  complaint. 

(ii)  The  hearing  examiner  may  direct 
the  parties  to  exchange  relevant 
documents  or  information. 

(iii)  The  hearing  examiner  may 
receive,  rule  on,  exclude,  or  limit 
evidence. 

(iv)  Although  hearings  are  open  to  the 
general  public,  the  hearing  examiner 
may  establish  reasonable  rules 
governing  public  attendance  at  the 
proceedings. 

(v)  The  hearing  examiner  may 
examine  witnesses. 

(2)  The  hearing  examiner  may 
interpret  applicable  statutes  and 
regulations  but  may  not  waive  them  or 
rule  on  their  validity. 

(e)  Transcripts.  (1)  The  Assistant 
Secretary— 

(1)  Arranges  for  the  preparation  of  a 
transcript  of  each  hearing; 

(ii)  Retains  the  original  transcript  as 
part  of  the  record  of  the  proceedings; 
and 

(iii)  Provides  one  copy  of  the 
transcript  to  each  party. 

(2)  Additional  copies  of  the  transcript 
are  available  on  request  and  with 


/  Rules  and  Regulations 


payment  of  the  reporting  service’s 
reproduction  fee. 

(f)  Hearing  costs.  Each  party  shall 
bear  only  its  own  costs  in  the 
proceeding. 

(20  U.S.C.  240(b)(3)(C)(iii)-(iv);  20  U.S.C. 

1221e— 3(a)(1)) 

§  223.37  Opportunity  to  submit  additional 
evidence. 

(a)  Each  party  may  submit  to  the 
hearing  examiner  additional  evidence 
that  is  relevant  to  the  issues  raised  at 
the  hearing. 

(b)  The  hearing  examiner  must  receive 
each  party’s  additional  evidence  within 
10  days  after  the  hearing. 

[20  U.S.C.  1221e— 3(a)(1)) 

§  223.38  The  hearing  examiner’s  findings 
and  recommendations. 

Within  30  days  after  the  hearing,  the 
hearing  examiner — 

(a)  Makes,  on  the  basis  of  the  record,  . 
written  findings  of  fact  and 
recommendations  concerning  any 
appropriate  remedial  action  that  should 
be  taken; 

(b)  Submits  those  findings  and 
recommendations,  along  with  the 
hearing  record,  to  the  Assistant 
Secretary;  and 

(c)  Sends  a  copy  of  those  findings  and 
recommendations  to  each  party. 

(20  U.S.C.  240(b)(3)(C)(v);  20  U.S.C.  1221e- 
3(a)(1)) 

§  223.39  Opportunity  to  comment  on  the 
hearing  examiner’s  findings  and 
recommendations. 

(a)  Each  party  may  file  with  the 
Assistant  Secretary  comments  on  the 
hearing  examiner’s  findings  and 
recommendations. 

(b)  The  Assistant  Secretary  must 
receive  each  party’s  comments  within  10 
days  after  the  party  receives  a  copy  of 
the  hearing  examiner’s  findings  and 
recommendations. 

(20  U.S.C.  1221e— 3(a)(1)) 

§  223.40  The  Assistant  Secretary’s  final 
determination. 

(a)  Within  30  days  after  receiving  the 
hearing  record  and  the  hearing 
examiner’s  findings  and 
recommendations,  the  Assistant 
Secretary  makes,  on  the  basis  of  the 
record,  a  written  determination  that 
includes — 

(1)  Any  appropriate  remedial  action 
that  the  LEA  must  take; 

(2)  A  schedule  for  completing  any 
remedial  action;  and 

(3)  The  reasons  for  the  Assistant 
Secretary’s  decision. 

(b)  After  completing  the  final 
determination  required  by  paragraph  (a) 
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of  this  section,  the  Assistant  Secretary 
sends  the  parties  a  copy  of — 

(1)  The  hearing  record; 

(2)  The  hearing  examiner's  findings 
and  recommendations;  and 

(3)  The  Assistant  Secretary’s  final 
determination. 

(c)  The  Assistant  Secretary’s  final 
determination  under  paragraph  (a)  of 
this  section  is  the  final  action  of  the 
Department  concerning  the  complaint. 
(20U.S.C.  240(b)(3)(C)(vi)-(vii)) 

§  223.41  Judicial  review  of  the  Assistant 
Secretary’s  final  determination. 

If  a  party  is  dissatisfied  with  the 
Assistant  Secretary’s  final 
determination,  the  party  may  seek 
judicial  review  before  a  court  of 
competent  jurisdiction. 

(20  U.S.C.  240(b)(3)(C)(vii)) 

§  223.42  Effects  of  noncompliance  with 
the  Assistant  Secretary’s  final 
determination. 

(a)  Determination  of  compliance.  (1) 
For  an  LEA  that  was  required  under 
s§  223.40-223.41  to  undertake  remedial 
action,  the  Secretary  determines 
whether  the  LEA  has — 

(1)  Undertaken  the  required  remedial 
action;  or 

(2)  Failed  to  undertake  the  remedial 
action  within  the  time  established  and 
the  Secretary  determines  that  an 
extension  of  time  will  not  effectively 
encourage  the  required  remedial  action. 

(b)  Withholding  by  the  Secretary.  (1) 
Except  as  provided  in  paragraphs 
(b)(l)(i)-(ii)  this  section,  if  the 
Secretary  determines  under  paragraph 

(a) (2)  of  this  section  that  the  LEA  has 
failed  to  undertake  the  remedial  action, 
the  Secretary  withholds  payment  of  all 
funds  to  which  an  LEA  is  entitled  under 
Section  238(d)(2)(D)  of  the  Act  until  that 
remedial  action  is  undertaken. 

(1)  The  Secretary  does  not  withhold 
funds  if  the  tribe  or  its  designee  requests 
in  writing  that  these  funds  be  released 
to  the  LEA. 

(ii)  The  Secretary  may  not  withhold 
funds  during  the  course  of  the  school 
year  if  the  Secretary  determines  that  a 
withholding  would  substantially  disrupt 
the  education  programs  of  the  LEA. 

(2)  If  an  LEA  is  aggrieved  by  the 
Secretary's  action  under  paragraph 

(b) (1)  of  this  section,  the  LEA  may 
request  a  hearing  under  Section  5(g)  of 
the  Act. 

(c)  Election  of  alternative  services  by 
the  tribe.  (1)  If  the  Secretary  determines 
under  paragraph  (a)(2)  of  this  section 
that  the  LEA  has  failed  to  undertake  the 
remedial  action,  the  affected  tribe  may 
elect  to — 

(i)  Contract  with  the  Bureau  of  Indian 
Affairs  under  Title  I  of  the  Indian  Self- 


Determination  and  Education 
Assistance  Act,  Pub.  L.  93-638  (25  U.S.C. 
450  et  seq.)  to  provide  educational 
services  previously  provided  by  the 
LEA;  or 

(ii)  Have  a  Bureau  of  Indian  Affairs’ 
school  provide  those  educational 
services. 

(2)(i)  If  the  affected  tribe  exercises  its 
option  under  paragraph  (c)(1)  of  this 
section,  any  Indian  students  affiliated 
with  that  tribe  who  wish  to  remain  in 
attendance  at  the  LEA  against  whom  the 
complaint  was  filed  may  be  counted  by 
the  LEA  for  the  purpose  of  receiving 
funds  under  Section  3(d)(2)(D)  of  the 
Act. 

(ii)  If  Indian  students  remain  affiliated 
with  the  LEA  under  paragraph  (c)(2)(i)  of 
this  section — 

(A)  The  Secretary  may  not  withhold 
funds  under  paragraph  (b)(1)  of  this 
section  that  are  based  on  the  number  of 
Indian  students  who  remain  affiliated 
with  the  LEA;  and 

(B)  The  tribe  may  not  file  any  further 
complaints  with  respect  to  these  Indian 
students. 

(20  U.S.C.  240(b)(3)(DHE);  20  U.S.C.  240  note) 

Appendix — Comments  and  Responses  on 
NPRM  (Formerly  Subpart  I  of  34  CFR  Part 
222) 

Part  223 — Special  Impact  Aid  Provisions  for 
Local  Educational  Agencies  That  Claim 
Entitlements  Based  on  the  Number  of 
Children  Residing  on  Indian  Lands 

Comment.  A  number  of  commenters  stated 
that  the  regulations  of  concern  to  Indian 
parents  and  tribes  and  to  LEAs  educating 
Indian  children  were  too  brief,  not  self- 
contained,  and  did  not  help  to  promote  an 
understanding  of  the  new  legislation. 

Response.  A  change  has  been  made.  These 
final  regulations  implement  all  the  relevant 
statutory  provisions  that  were  added  by  the 
Education  Amendments  of  1978  (Pub.  L.  95- 
561).  In  particular,  these  regulations  explain 
the  requirements  which  LEAs  claiming 
entitlements  based  on  the  number  of  children 
residing  on  Indian  lands  must  meet  to  receive 
their  entitlements;  contain  minimum 
standards  for  formulating  policies  and 
procedures  to  ensure  the  participation  of 
Indian  parents  and  tribes  in  the  education 
process;  describe  the  process  a  tribe  or  its 
designee  must  follow  to  file  a  complaint 
regarding  these  policies  and  procedures;  and 
establish  hearing  procedures  to  resolve 
complaints. 

Comment.  Several  commenters 
recommended  exempting  LEAs  from  the 
requirements  of  the  new  legislation  in  cases 
where  Indians  are  serving  on  the  school 
boards  of  the  LEAs. 

Response.  No  change  has  been  made.  The 
law  does  not  provide  authority  to  exempt 
LEAs  from  the  requirements  in  these  cases. 
Although  H.R.  Rep.  No.  15, 95th  Cong.,  2d 
Sess.  116  (1978)  indicates  that  the  House  bill 
exempted  LEAs  when  a  majority  of  school 
board  members  were  Indians,  this  exemption 
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was  removed  by  the  House-Senate  conferees 
and  was  not  included  in  the  law. 

Comment.  Several  commenters  stated  that 
more  emphasis  should  be  placed  on  parents 
and  less  on  tribal  officials  because  some 
tribal  officials  live  far  away  from  the  school 
districts. 

Response.  No  change  has  been  made.  The 
regulations  cannot  change  the  law  which 
requires  the  involvement  of  both  tribal 
officials  and  parents  of  Indian  children 
residing  on  Indian  lands.  See,  e.g.,  sections 
5(b)(3)(A),  5(b)(3)(B)(ii),  5(b)(3) (B)(iii). 

Comment.  One  commenter  suggested  that 
the  regulations  should  ensure  that  all  lands 
claimed  under  the  Alaska  Native  Lands 
Settlement  Act  of  1971  are  included  as  Indian 
lands  for  purposes  of  Pub.  L  81-874 
entitlement  calculations. 

Response.  A  change  has  been  made.  In 
§  223.4,  the  definition  of  “Indian  tribe” 
specifically  includes  “any  Alaska  Native 
village  or  regional  or  village  corporation  as 
defined  in  or  established  under  the  Alaska 
Native  Claims  Settlement  Act  (85  Stat.  688).” 
Thus,  the  provisions  in  this  part  apply  to 
LEAs  that  serve  children  who  reside  on  such 
lands. 

Comment  One  commenter  recommended 
that  the  regulations  transfer  the  authority  of 
the  Commissioner  of  Education  ’inder  the 
new  legislation  to  the  Bureau  of  Indian 
Affairs  because  of  concern  that  the 
Commissioner  would  delegate  that  authority 
to  the  States. 

Response.  No  change  has  been  made.  The 
law  assigns  responsibility  to  the 
Commissioner  of  Education  for  administering 
section  5(b)(3)  of  Pub.  L  81-874,  as  amended 
by  the  Education  Amendments  of  1978,  Pub. 

L.  95-561.  The  Commissioner  (now  the 
Secretary)  is  not  authorized  to  delegate  that 
responsibility  to  anyone  outside  the 
Department  of  Education. 

Comment  One  commenter  recommended 
that  children  of  teachers  who  live  on  school 
district  property  in  order  to  teach  Indian 
children  be  considered  as  Federally 
connected  children.  Housing  for  these 
teachers  must  be  constructed  on  school 
district  property  because  tribal  regulations  do 
not  permit  such  housing  to  be  constructed  on 
Indian  lands. 

Response.  No  change  has  been  made.  To 
qualify  for  an  entitlement  under  this  part  an 
LEA  must  count  the  number  of  children 
“residing  on  Indian  lands.”  The  definition  of 
“Indian  lands"  in  section  403(1)  of  Pub.  L  81- 
874  and  §  223.4  of  these  regulations  is 
specific,  and  does  not  suggest  the  inclusion  of 
school  district  property. 

Comment  One  commenter  asked  whether 
Indian  parents  have  any  recourse  if  an  LEA 
refuses  to  apply  for  payments  for  children 
residing  on  Indian  lands. 

Response.  No  change  has  been  made.  The 
law  does  not  provide  Indian  parents  any 
recourse  if  an  LEA  refuses  to  apply  for 
payments  for  children  residing  on  Indian 
lands.  However,  §  223.5  of  these  regulations 
indicates  that  the  Secretary  may  not  pay 
either  the  entitlement  defined  in  S  223.4  or  the 
preliminary  payment  defined  in  §  223.4  if  an 
LEA  refuses  to  establish  policies  and 
procedures.  Although  this  recourse  is  not 
specifically  available  to  parents,  it  should 
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encourage  LEAs  to  establish  policies  and 
procedures  in  order  to  receive  their 
entitlements. 

Comment.  One  commenter  suggested  that 
the  regulations  should  ensure  that,  if  Indian 
parents  or  tribes  request  specific  programs 
affecting  the  basic  education  of  Indian 
students,  the  programs  be  implemented  as 
conveniently  as  possible  if  it  would  not 
impose  an  undue  hardship  on  the  LEA.  / 

Response.  No  change  has  been  made.  The 
Secretary  is  not  authorized  to  exercise  any 
direction,  supervision  or  control  over  the 
curriculum  or  program  of  instruction  of  any 
school  system.  The  1978  amendments  to 
section  5(b)(3)  of  Pub.  L.  81-874  only  require 
that,  as  a  condition  of  receiving  Pub.  L.  81- 
874  funds  based  on  the  number  of  children 
residing  on  Indian  lands,  LEAs  establish 
policies  and  procedures  to  ensure  the 
participation  of  Indian  parents  and  tribes  in 
the  education  process.  These  required 
policies  and  procedures  and  the  minimum 
standards  for  formulating  them  are  contained 
in  |  §  223.10-223.11  of  these  regulations.  Of 
course,  if  a  tribe  believes  that  an  LEA  has 
failed  to  establish  adequate  policies  and 
procedures,  to  adhere  to  its  policies  and 
procedures,  or  to  take  into  consideration 
meaningful  Indian  input  in  designing  its 
education  programs,  the  tribe  may  complain 
to  the  Assistant  Secretary  under  §  §  223.20- 
223.26. 

Comment.  Several  commenters  asked  if  an 
LEA  could  refuse  to  educate  children  who 
live  on  Indian  lands  if  it  did  not  apply  for 
Pub.  L.  81-874  funds.  Also,  they  asked  if 
Federal  law  supersedes  a  State  law  that 
requires  an  LEA  to  educate  every  child  in  its 
school  district. 

Response.  No  change  has  been  made. 
Section  5(b)(3)(F)  of  Pub.  L.  81-874 
specifically  states  that  "nothing  in  [section 
5(b)(3)]  shall  be  deemed  to  relieve  any  State 
of  any  duty  with  respect  to  any  citizens  of 
that  State.”  Therefore,  this  provision  does  not 
supersede  a  State  law  that  requires  an  LEA  to 
educate  every  child  in  its  school  district. 
Moreover,  an  LEA's  responsibility  to  educate 
children  who  reside  on  Indian  lands  is  not 
tied  to  its  application  for  the  entitlement 
referred  to  in  §  223.5  of  these  regulations. 
Section  5(b)(3)(A)  of  Pub.  L.  81-874  does  not 
require  LEAs  to  apply  for  an  entitlement;  it 
only  permits  them  to  do  so.  If  such  an  / 
entitlement  is  granted,  LEAs  are  not  required, 
according  to  $  223.6,  to  spend  that  entitlement 
exclusively  for  Indian  children  or  for  special 
programs  for  Indian  children. 

Comment.  Several  commenters  suggested 
that  the  Secretary  should  provide  personnel 
to  give  local  training  and  technical  assistance 
and  to  monitor  implementation  at  the  local 
level  to  assure  the  maximum  implementation 
of  the  new  legislation. 

Response.  A  change  has  been  made. 

Section  223.13  of  these  regulations  requires 
the.Secretary  to  review  an  LEA’s  policies  and 
procedures  periodically  to  ensure  that  they 
meet  the  minimum  standards  in  $  223.11. 
Moreover,  Impact  Aid  program  review 
procedures  currently  include  some  technical 
assistance  during  on-site  reviews  of  I EA 
records. 

Comment.  Several  commenters  asked  if 
non-Indian  children  and  their  parents  have 


any  specific  rights  under  section  5(b)(3)  of 
Pub.  L.  81-874. 

Response.  No  substantive  change  has  been 
made.  Section  223.2  provides  clarification 
that — except  for  computing  the  entitlement,  in 
which  case  the  LEA  counts  all  children, 
including  non-Indian  children,  residing  on 
Indian  lands — these  regulations  are  designed 
to  ensure  participation  in  the  LEA’s  education 
program  by  Indian  tribes  and  parents  of 
Indian  children  residing  on  Indian  lands. 

Thus,  the  required  policies  and  procedures  do 
not  apply  to  non-Indian  children  who  reside 
on  Indian  lands. 

Comment.  One  commenter  recommended 
that  a  tribe  be  allowed  the  option  to  be  an 
SEA  and  distribute  the  Impact  Aid  funds. 

Response.  No  change  has  been  made. 

There  is  no  basis  in  the  law  or  in  the 
legislative  history  that  would  permit  the 
Secretary  to  consider  a  tribe  as  an  SEA  or  to 
allow  a  tribe  to  distribute  Impact  Aid  funds. 
Impact  Aid  payments  may  be  made  only  to 
eligible  LEAs. 

Comment.  One  commenter  suggested  that 
tribal  governments  should  be  involved  in 
developing  State  standards  for  educating 
children  in  a  State,  especially  when 
membership  of  a  tribe  spanned  several 
States. 

Response.  No  change  has  been  made.  The 
Secretary  does  not  have  the  authority  to 
direct  the  involvement  of  tribes  in  developing 
State  standards.  However,  the  Secretary 
encourages  tribes  to  communicate  to  SEAs 
their  desires  to  participate  in  this  process. 

Comment.  One  commenter  questioned 
which  tribe  is  responsible  for  a  child  who  has 
descended  from  more  than  one  tribe. 

Response.  A  change  has  been  made. 

Section  223.4  of  these  regulations  defines 
“Indian  children”  as  children  residing  on 
Indian  lands  who  are  recognized  by  an 
Indian  tribe  as  being  affiliated  with  that  tribe. 

Comment.  One  commenter  suggested  that, 
to  ensure  full  participation  of  Indian  parents, 
some  provision  should  be  included  to  ensure 
that  Indians  serve  on  the  school  board. 

Response.  No  change  has  been  made.  The 
Secretary  has  no  authority  to  interfere  in 
local  matters  such  as  electing  or  appointing 
school  board  members. 

Comment.  One  commenter  stated  that  the 
hearing  examiner  appointed  by  the  Secretary 
should  be  a  person  designated  by  the  State 
who  has  responsibility  for  supervising 
primary  and  secondary  education  in  that 
State — for  example,  the  Superintendent  of 
Public  Instruction. 

Response.  No  change  has  been  made.  The 
regulations  do  not  presently  state  specific 
qualifications  for  hearing  examiners.  The 
Secretary  believes,  however,  that  the  hearing 
examiner  must  be  able  to  examine  the  basis 
of  the  complaint  in  an  objective  manner,  to 
judge  impartially  the  facts  presented,  and  to 
provide  a  fair  and  honest  recommendation 
based  on  those  facts.  To  accomplish  these 
goals,  the  Secretary  will  make  every  effort  to 
appoint  a  hearing  examiner  who  is  affiliated 
with  none  of  the  parties  to  the  complaint. 

Comment.  Several  commenters  stated  that 
the  regulations  should  contain  a  section  that 
indicates  how  payments  for  children  residing 
on  Indian  lands  may  be  used  by  an  LEA.  This 
section  should  clarify  that  the  payments  are 


not  just  for  Indian  children  or  for  special 
programs. 

Response.  A  change  had  been  made. 

Section  223.6,  which  has  been  added  to  these 
regulations,  provides  that  an  “LEA  that 
receives  the  entitlement  referred  to  in  §  223.5 
is  not  required  to  spend  that  entitlement 
exclusively  for  Indian  children  or  for  special 
programs  for  Indian  children.” 

Comment.  One  commenter  asked  if  some 
students  decided  to  return  to  the  LEA,  after 
the  tribe  has  elected  and  received  other 
educational  services,  would  Pub.  L.  81-874 
funds  return  to  the  LEA  or  stay  with  the  other 
educational  services  provided  by  the  Bureau 
of  Indian  Affairs’  school.  Another  commenter 
asked  a  similar  question  congeming 
payments  for  students  who  choose  to  remain 
in  the  schools  of  the  LEA. 

Response.  A  change  has  been  made.  Pub.  L. 
81-874  payments  are  made  only  to  LEAs  and 
not  to  the  Bureau  of  Indian  Affairs’  schools; 
Moreover,  according  to  §  223.42(c)(2)(i)  of 
these  regulations,  Indian  students  who  either 
remain  or  return  to  an  LEA  in  the  situations 
described  can  be  claimed  for  Pub.  L.  81-874 
payments  by  the  LEA. 

Comment.  One  commenter  stated  that  the 
regulations  should  clearly  prohibit  LEAs  from 
receiving  funds  when  they  are  not  in 
compliance  with  the  requirements  of  Pub.  L. 
81-874  or  when  complaints  are  pending 
against  them. 

Response.  A  change  has  been  made. 

Section  223.5  of  these  regulations  indicates 
that,  unless  a  waiver  is  granted,  an  LEA  that 
does  not  establish  policies  and  procedures 
may  not  recieve  either  the  entitlement  or  the 
preliminary  payment  defined  in  §  223.4.  The 
statute  and  regulations,  however,  do  not 
require  payments  to  be  withheld  while  a 
complaint  is  pending.  Rather,  payments  may 
only  be  withheld,  under  §  223.13(c)  or 
§  223.42(b),  after  an  LEA  has  failed  to  comply 
with  a  determination  by  the  Secretary  or 
Assistant  Secretary  that  required  remedial 
action. 

Comment.  One  commenter  stated  that  the 
regulations  fail  to  state  clearly  the 
requirements  which  an  LEA  must  meet  before 
receiving  the  entitlement  provided  under 
section  (3)(d)(2)(D)  of  Pub.  L.  81-874. 

Response.  A  change  has  been  made. 
Section  223.5  specifically  requires  an  LEA  to 
meet  the  following  requirements  in  order  to 
be  eligible  for  an  entitlement: 

•  The  LEA  must  serve  children  who  reside 
on  Indian  lands. 

•  The  LEA  must  meet  the  general  eligibiliy 
requirements  in  Section  3(c)  of  Pub.  L.  81-874. 

•  The  LEA  must  establish  the  policies  and 
procedures  described  in  §  223.10.  Section 
223.11  provides  minimum  standards  for 
formulating  these  policies  and  procedures. 

Comment.  One  commenter  stated  that,  if 
monies  are  withheld  during  the  time  that 
children  still  attend  the  public  school  district, 
only  the  children  will  be  hurt. 

Response.  A  change  has  been  made. 
Section  223.42(b)(l)(i)-(ii)  implements  the 
statutory  language  in  Section  5(b)(3)  of  Pub. 

L.  81-874  which  prohibits  the  Secretary  from 
withholding  funds  if  the  tribe  formally 
requests  that  those  funds  be  released  to  the 
LEA  or  from  withholding  funds,  during  the 
course  of  the  school  year,  if  it  would 
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substantially  disrupt  the  educational 
programs  of  the  LEA. 

Comment.  One  commenter  stated  that  the 
regulations  should  contain  the  method  under 
which  a  tribe  would  contract  for  Pub.  L.  81- 
874  funds. 

Response.  A  partial  change  has  been  made. 
Section  223.42(c)(1)  of  these  regulations  sets 
out  the  options  available  to  a  tribe  if  the  LEA 
does  not  comply  with  any  remedial  action 
that  is  required  under  §  §  223.40-223.41.  In 
addition,  the  Bureau  of  Indian  Affairs  is 
responsible  for  promulgating  regulations  that 
will  ensure  an  orderly  and  expeditious 
transfer  of  educational  services  previously 
provided  by  LEAs  to  services  under  contract 
with,  or  provided  by,  BIA.  Under  Pub.  L.  81- 
874,  however,  funds  cannot  be  paid  to  either 
BIA  or  to  a  tribe  because  that  statute  only 
authorizes  payments  of  Federal  assistance  to 
LEAs. 

Comment.  Several  commenters  asked 
whether,  in  school  districts  that  include 
children  from  several  tribes,  each  of  the 
tribes  had  to  be  contacted. 

Response.  A  change  has  been  made. 

Section  223.10,  for  example,  requires  an  LEA 
that  serves  children  residing  on  Indian  lands 
to  establish  policies  and  procedures  that 
ensure  the  participation  of  Indian  tribes  and 
parents  of  Indian  children  in  the  education 
process.  This  requirement  in  no  way  excuses 
an  LEA  from  establishing  policies  and 
procedures  that  apply  to  each  tribe  that  has 
children  in  its  schools.  An  LEA  may  have  to 
establish  separate  policies  for  each  tribe  in 
order  to  ensure  adequate  participation. 

Comment.  Several  commenters  suggested 
that  the  Indian  Parent  Committee  elected 
under  Part  A  of  Title  IV  or,  if  there  is  not  a 
Title  IV  committee,  the  Johnson  O’Malley 
Parent  Committee  should  be  the  voice  of  the 
Indian  parents  for  Pub.  L.  81-874  purposes. 

Response.  No  change  ha3  been  made.  For 
the  purpose  of  filing  a  complaint  under 
§  223.20  of  these  regulations,  a  tribe  may, 
according  to  §  223.21,  designate  a  group,  such 
as  a  parent  committee,  to  act  on  its  behalf.  If 
not  so  designated,  §  223.21(b)  precludes  such 
a  committee  from  filing  a  complaint  on  behalf 
of  Indian  parents.  Regarding  the  general 
opportunities  for  the  participation  of  tribal 
officials  and  parents  of  Indian  children 
included  in  these  regulations,  all  parents  are 
entitled  to  participate. 

Comment.  Several  commenters  asked  what 
is  meant  by  “applications,  evaluations,  and 
program  plans.” 

Response.  A  change  has  been  made. 
Section  223.10(b)  of  these  regulations 
describes  the  applications,  evaluations,  and 
program  plans  referred  to  in  Section 
5(b)(3)(B)(ii)  of  Pub.  L.  81-874. 

Comment.  A  number  of  commenters 
suggested  that  the  regulations  should  define 
how  Indian  children  are  considered  to 
participate  on  an  equal  basis  with  all  other 
children  educated  by  an  LEA.  Several  other 
commenters  suggested  that  the  definition 
should  be  established  by  the  Indian  parents 
and  tribes  in  conjunction  with  the  LEA. 

Response.  A  change  has  been  made. 
Section  223.10(a)  provides  that  an  LEA  that 


serves  Indian  children  residing  on  Indian 
lands  must  give  tribal  officials  and  parents  of 
Indian  children  the  opportunity  to  comment 
on  the  participation  of  Indian  children  on  an 
equal  basis  in  the  school  program  with  all 
other  children  educated  by  the  LEA.  Under 
§  223.11(a),  the  LEA  is  required  to  include,  in 
its  policies  and  procedures,  specific 
procedures  for  how  the  LEA  will  accomplish 
this  goal.  These  procedures  must  also  include 
how  the  LEA  will  assess  the  extent  to  which 
Indian  children  do  participate  on  an  equal 
basis  and  how  the  the  LEA  will  modify  its 
education  program  to  allow  Indian  children 
to  participate  on  an  equal  basis. 

Comment.  One  commenter  asked  how 
Indians  not  affiliated  with  a  tribe  but  who 
live  on  Indian  lands  file  a  complaint. 

Response.  A  change  has  been  made. 

Section  223.21  provides  that  only  a  tribe,  or 
its  designee,  that  has  students  attending  an 
LEA’s  schools  may  file  a  complaint.  Section 
223.4  defines  “Indian  tribe”  to  mean  “any 
Indian  tribe,  band,  nation,  or  other  organized 
group  or  community  .  .  .  which  is  recognized 
as  eligible  for  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians.”  Thus, 
Indians  who  are  not  affiliated  with  a  tribe 
may  not  file  a  complaint. 

Comment.  One  commenter  asked  whether 
parents  have  any  recourse  if  they  have  a 
grievance  and  the  tribe  decides  not  to  file  it 
in  a  complaint.  Another  commenter  stated 
that  a  complaint  should  represent  the 
viewpoint  of  a  majority  of  the  Indian  parents 
whose  children  are  in  that  particular  school 
district. 

Response.  No  change  has  been  made.  Pub. 
L.  96-46,  approved  August  6, 1979,  amended 
Section  5(b)(3)(C)(i)  of  Pub.  L  81-874  to 
provide  discretion  to  a  tribe  or  its  designee  in 
filing  a  complaint.  Thus,  it  is  the  tribe's 
decision  whether  to  pursue  a  particular 
complaint.  There  is  no  recourse  available  to 
parents  under  the  statute  because  parents 
cannot  file  complaints  themselves.  See  H.R. 
Rep.  No.  15, 95th  Cong.,  2d  Seas.  115  (1978). 

Section  223.21(c)  provides  that  a  complaint 
need  not  reflect  the  view  of  a  majority  of  the 
parents  of  Indian  children. 

Comment.  Several  commenters  stated  that 
the  requirements  placed  on  LEAs  by  the  new 
legislation  have  the  effect  of  usurping  the 
authority  of  locally-elected  school  boards. 

Response.  No  change  has  been  made. 
Although  the  Secretary  does  not  believe  that 
Section  5(b)(3)  of  Pub.  L.  81-874  usurps  the 
authority  of  locally-elected  school  boards,  the 
Secretary  is  powerless  to  change  the 
requirements  that  Congress  has  enacted.  The 
statute  requires  an  LEA  that  claims 
entitlements  based  on  the  number  of  children 
residing  on  Indian  lands  to  establish  policies 
and  procedures.  The  Secretary  must  enforce 
this  requirement. 

Comment.  Several  commenters  suggested 
that  the  regulations  should  explain  the  basis 
of  a  complaint  and  who  may  file  a  complaint. 

Response.  A  change  has  been  made. 
According  to  S  223.20,  a  complaint  is  based 
on  an  allegation  that  on  LEA  has  failed  to 
establish  adequate  policies  and  procedures. 


to  adhere  to  those  policies  and  procedures,  or 
to  take  into  consideration  meaningful  Indian 
imput  in  designing  its  education  program. 
Section  223.21(a)  permits  any  tribe,  or  its 
designee,  that  has  students  attending  an 
LEA’s  schools  to  filg  a  complaint. 

[FR  Doc.  81-2309  Filed  1-21-81;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

34  CFR  Part  223 

Special  Impact  Aid  Provisions  for 
Local  Educational  Agencies  That  Claim 
Entitlements  Based  on  the  Number  of 
Children  Residing  on  Indian  Lands 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  Proposed  Rulemaking: 
Cross-reference. 

SUMMARY:  The  Secretary  proposes 
regulations  for  the  Impact  Aid  program 
in  Title  34  of  the  Code  of  Federal 
Regulations.  These  regulations 
implement  the  amendments,  made  by 
the  Education  Amendments  of  1978,  Pub. 
L.  95-561,  to  Title  I  (Financial  assistance 
for  local  educational  agencies  in  areas 
affected  by  Federal  activity)  of  the  Act 
of  September  30, 1950,  Pub.  L.  81-874, 
that  apply  to  local  educational  agencies 
claiming  entitlements  based  on  the 
number  of  children  residing  on  Indian 
lands 

The  Secretary  invites  comments  on 
these  proposed  regulations. 

The  text  of  the  regulations  on  which 
the  Secretary  invites  comments  is 
published  in  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register.  The  regulations  have  been 
adopted  as  final  regulations  and  will 
govern  this  program  until  the  Secretary 
issues  new  regulations  based  on  public 
comment. 

OATES:  All  comments,  suggestions,  or 
objections  must  be  received  on  or  before 
March  23, 1981. 

ADDRESS:  Comments  should  be 
addressed  to  Ms.  Edna  K.  Cave,  Division 
of  Impact  Aid,  Office  of  Elementary  and 
Secondary  Education,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 

SW.,  Room  2109,  Washington,  D.C. 

20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Edna  K.  Cave.  Telephone:  (202)  245- 
1975. 

Invitation  to  Comment 

For  additional  details  on  how  to 
comment,  see  the  preamble  of  the  final 
regulations  for  these  programs  published 
in  this  issue  of  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.041,  School  Assistance  for  Federally 
Affected  Areas — Maintenance  and 
Operations) 

Dated:  )anuary  15, 1981. 

Shirley  M.  Hufstedler, 

Secretary  of  Education. 

[FR  Doc.  81-2308  Filed  1-21-81;  8:45  am] 
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